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Case No.20100334
IN THE
UTAH COURTOF APPEALS
CAROLINA BLESS,
Petitioner/Appellee,
vs.
LUIS AGUILERA,
Respondent/Appellant

Reply Brief of Appellant

APPEAL FROM THE FOURTH DISTRICT COURT,
AMERICANFORK, STATE OF UTAH

APPELLANT'S REPLY BRIEF
INTRODUCTION
By this Reply Brief, no attempt is made to set forth a response to each of
Petitioner's/Appellee's contentions, most of which are fully covered by the opening brief.
Onlythose points requiring additional comment will be raised to assist this Court of
Appeals in resolvingthe pertinent issue. The Appellee's brief lecturing on how and when
an appeal should be brought by Appellant and how it should be considered by this Court
is not only condescending but disrespectful. The public has the right to have access to
1

courts at all levels in bringing their grievances with or without the assistance of legal
counsel. "If you do not like the final decision from the lower or trial court, and you think
the judge made a legal mistake, you can file an appeal." (PRO SE Guidelines provided by
the Court of Appeals, p. 2)
ARGUMENT
I.

THE COURT ABUSED ITS DISCRETION IN REJECTING TESTIMONY
AND DOCUMENTARY EVIDENCE OF STATE AND FEDERAL
EXEMPTION LAWS,
The Error is Appealable
The trial court clearly did err regarding the garnishment of Appellant's exempt

funds from my bank account, and was highly prejudicial against Appellant by not
considering evidence containing student loan and Pell Grant information. Appellant's
bank account contained direct deposits traceable to federal educational assistance funds
prior to the garnishment. Appellant cited Title IVof the Higher Education Assistance Act
of 1965 (USCA) as an authority in Appellant's filed objection to the trial court's ruling.
Thus, it is against Federal Law to garnish federal educational benefits. Moreover, the trial
court ignored Appellant's financial circumstances, employment circumstances, child
support obligations, and living expenses which is clearly stated in Appellant's opening
brief.
Appellant formally objected to Appellee's garnishment of funds in writing, during
oral testimony, and upon written objection to the ruling of the trial court. Trial Court
transcript was cited throughout Appellant's opening brief. The Appellant objected to the
Appellee's garnishment that occurred on March 24, 2010, by filing a formal written
2

objection in the Fourth District Court and requested a hearing. Appellant, again, objected
to the garnishment at trial on April 5, 2010, where I stated for the record, that the funds in
my bank account were from a student loan (Trial Transcript, page 4, lines 3-5) to assist in
paying for living expenses (Trial Transcript, page 5, lines 15-16) and child support while
enrolled in school (Trial Transcript, page 3, line 16). "And the end of the month, also,
I'm graduating - - graduating with a bachelor's degree in political science and criminal
justice and I will start seeking employment after graduation" (Trial Transcript, page 5,
lines 10-13).
Appellant also stated, twice, during trial that I "will provide documentation as
well" of funds in bank account (Trial Transcript, page 3, line 20-21; page 5, line 9-10)
which I had the appropriate documentary evidence at trial. The trial judge, Christine
Johnson, failed to request these documents.
On April 12, 2010, pursuant to Rule 7(f) (2) of the Utah civil rules and procedures,
Appellant filed a written objection to the trial court ruling, affirming that the bank
account contained a student loan (federal educational funds). Appellant cited Title IV of
the Higher Education Assistance Act of 1965 as well as provided documentary evidence
of student loan direct deposit and Pell Grant direct deposit and student loan and Pell
Grant statements from Utah Valley University. Also included in the objection on April
12, 2010, Appellant requested a new hearing. Trial court judge, Christine Johnson,
ignored all the documentary evidence and the federal authority as well as denied request
for new trial and referred Appellant to the appeal process. Therefore, trial court denied
Appellant due process, and could not conclude that the bank account did not contain
3

federal exempt funds. Thus, no new evidence was entered during written objection of
trial court ruling or to the Court of Appeals.
Appellant stated throughout opening brief that the standard of review for this
Court of Appeals is the fact that the trial court abused its discretion and error of fact and
law by not considering public policy in regards to financial circumstances as well as
Federal statutes, Title IV of the Higher Education Act of 1965, Title 20 USCS section
1095(d), no attachment of student assistance:
"Except as authorized in this section, notwithstanding any other provision of Federal or
State law, no grant, loan, or work assistance awarded under this title, or property
traceable to such assistance, shall be subject to garnishment or attachment in order to
satisfy any debt owed by the student awarded such assistance, other than a debt owed to
the Secretary and arising under this title."
Furthermore, the United States 31 American Jurisprudence 2d edition section 1,
section 3, P.797-799 defined the meaning of what is an exemption, and the purpose,
Section 1- What is an exemption:
"An exemption is a privilege or right by law, on grounds of public policy for a
humane and generous purpose, to enable a debtor to retain a portion of his
property free from judicial seizure and sale by creditors.
Exemption statutes shelter debtors from claims of otherwise unsecured judgment
creditors acting under a collection process. So long as the law exists by which the
exemption is granted and secured, the right to enjoy the exemption is entitled to
the same protection from judicial tribunals that is accorded to any other right.
Exemption is a shield, the removal of which exposes the debtor to process as
though it had never been interposed."
Section 3 - Purpose of exemptions:
"Exemption laws are intended to ameliorate the harsh common-law rule making
all of a debtor's property liable to execution for the payment of his debts, by
protecting debtors from becoming completely deprived of the means of supporting
4

their families and there by becoming a burden on the public. There are five
purposes exemption statutes serve:
•
They provide a debtor with enough money to survive
•
They protect a debtor's dignity and cultural and religious identity
•
They afford a means of financial rehabilitation
They protect the family unit from impoverishment
•
They spread the burden of a debtor's support from society to the debtor's
creditors
As such, exemption statutes are sometimes characterized as remedial legislation,
with a humane and generous purpose.
Exemption statutes preserve for debtors the prime necessities of life and furnish
them with a nucleus which to begin life anew...."
State and Federal exemption laws are within the scope of the above standards,
however, trial judge, Christine Johnson, failed to apply these standards.

II.

APPELLEE IS WRONG FOR BRINGING UP ADJUDICATED DIVORCE
CASE
At issue before this Court of Appeals is whether or not the trial court
abused its discretion by not considering the funds in Appellant's bank account
contained exempt funds in connection to Federal and State exemption laws, and if
these laws were violated.
Appellee's brief brought out the history of the trial case with respect to
awarded attorney's fees by the trial court and attacked the credibility of the
Appellant, which is inappropriate and against Court of Appeals rules and
procedures. Appealing a Trial Court Decision, "An appellate court does not retry
the case, or weigh the credibility of the witness" (Pro Se Guidelines provided by
Court of Appeals, p. 2).
See, e.g., State v. Goddard, 871 P.2d 540, 543 (Utah 1994) ("We will not
sit as a second fact finder, nor will we determine the credibility of witnesses. That
is the prerogative of the jury.")
5

ProMaxDev. Corp. v. Mattson, 943 P.2d 247, 255, 257 (Utah Ct. App.
1997) (fl[I]t is the trial court's role to assess witness credibility, given its
advantaged position to observe testimony firsthand, and normally, we will not
second guess the trial court's findings in this regard.... We emphasize,... that
this court does not sit as a fact finder.11).

Divorce case and attorney's fees are not at issue before the Court of Appeals.
Thus, the Court of Appeals should not consider Appellee's remarks of the adjudicated
divorce case from the Appellee's reply/brief due to its irrelevancy to the issues on appeal,
and only consider case law that applies to garnishing of exempt funds and address what
has occurred and transpired at the trial court decisions with regards to the garnishing of
Appellant's bank account which contained Federal Educational Assistance funds which
are exempt property, and decreed by law, Title 20 USCS 1095(d), as well as state
exemptions laws. Appellant stated into the record during the trial court that I have a lot
of debt in connection to the divorce case and I have been paying my attorney's fees, the
Guardian Ad Litem attorney's fees, child support, as well as visitation fees (Transcript P.
6 line 8 through 13).
In addition, Appellant stated into the record that I am paying child support. My
child support is not required to be paid from employment (Transcript P. 5 Line 1, 2).
Appellee has not presented any evidence to refute this fact.
Appellant has been paying all debts and striving to graduate from college. In fact,
Appellant has graduated earning a Bachelor's Degree on April 30, 2010. Appellee is
discrediting Appellant and labeling me in a negative manner by stating that I do not pay
my bills and that my claims are frivolous. This Court does not weigh the credibility of the

6

Appellant on appeal; therefore, this Court should disregard any statements that Appellee
refers to regarding the divorce case. Furthermore, Appelleedoes not present any evidence
that Appellant's bank account does not contain student loan and Pell Grant funds or
concrete evidence that the Appellant is being frivolous. These accusations are deceiving
tactics used many times by the Appellee's attorney in connection to this divorce case, and
Appellee is attempting to divert the Appellate Court from the true and relevant facts. All
of this is irrelevant and should not be considered.
The issue before this Court is the garnishment of Appellant's bank account which
contains exempt property. This exempt property was deposited into Appellant's bank
account in the form of a student loan and Pell Grant issued by the State and Federal
Department of Education. This exempt property belongs to the State and Federal
Department of Education, respectfully, and not to the Appellee.
III.

APPELLANT'S BRIEF COMPLIED WITH ALL PROCEDURAL
REQUIREMENTS

Appellant complied with all the Utah Court of Appeals rules and procedural
requirements Utah Appellant Rule 24 (a)(9)including, requesting an official transcript
from the trial court in accordance to Appellate Rule 11(e) (1) of the Court of Appeals
Rules and Procedures. A copy of the electronic requested transcript form was mailed to
Appellee, notifying the Appellee that the transcript was ready to pick up. The official trial
transcript was sent to the Court of Appeals by the CitiCourt, The Reporting Group. In the
Appellant's opening brief, Appellant made reference to trial transcript/record by citing
page numbers and the stated issues at oral argument in regards to the source of the bank
7

account funds as a student loan as well as introducing documentary evidence of student
loan and Pell Grant as exempt property, and cited federal and state authority with relation
to those exemption laws.
Furthermore, it is the attorney for Appellee, who failed to comply with procedural
requirements by filing, after the deadline, a request for an extension of time to file his
reply brief. It is the standard of the Court's rule of procedure that an extension of time
should be requested prior to the expiration of the due date of the brief. Attorney for
Appellee requested an extension of time one day past the deadline (Appellate Rule 22
(b)(3)). Court of Appeals can also refer to "Response in Opposition to Extension of
Time." Moreover, attorney for Appellee brought up the divorce case and awarded
attorney's fees into the Court of Appeals in an effort to distract the Court of Appeals from
the exempt funds issue. The divorce case and awarded attorney's fees is not at issue
before the Court of Appeals and is irrelevant and against the Rules of Procedure for the
Court of Appeals.
Appellee cites in Table of Authorities cases that do not directly apply to the issue
on garnishment of exempt funds.
Appellant cited four legal authorities in my brief: 1. Title 78B-5-505(C)
unemployment, (viii)( C) Property exempt from execution; 2. Title 70C-7-103(2)(a)
U.C.A. Limitation on Garnishment; 3. Utah Rule 64D Writ of Garnishment; 4.Title IV of
the Higher Education Assistance Act of 1965, Title 20 USCS section 1095(d) no
attachment of student assistance. All of these, state and federal exemption statutes,
protect Appellant from garnishment on the grounds:
8

a. student loan moneyand Pell Grantissued to assist an individual in pursuing higher
educationare not subject to garnishment other than debt owed to the Secretary of
Education; b. state exemption laws protect funds/provisions needed for the support of the
individual and individual's dependents with provisions sufficient for 12 months. Thus,
the legal analysis to conclude that funds issued under Title IV HEA5 and the purpose for
the state exemption laws are for the protection of debtors and their property free from
judicial seizure and sale by creditors, as long as the exemption laws exist. (United States
31 American Jurisprudence 2d edition section 1 P.797-799)
IV. APPELLANT HAS MET THE UTAH MARSHALING REQUIREMENT
On April 12, 2010, Appellant filed a written objection to the trial court ruling,
pursuant toRule 7(f) (2) of the Utah civil rules and procedures, affirming that the bank
account contained a student loan (federal educational funds). Appellant cited Title IV of
the Higher Education Assistance Act of 1965 as well as provided documentary evidence
of student loan deposit and Pell Grant deposit and student loan and Pell Grant statements
from Utah Valley University. Also included in the objection on April 12, 2010,
Appellant requested a new hearing. Trial court judge, Christine Johnson, ignored all the
documentary evidence and the federal authority as well as denied request for new trial
and referred Appellant to the appeal process. Therefore, trial court denied Appellant due
process, and could not conclude that the bank account did not contain federal exempt
funds. Thus, no new evidence was entered during written objection of trial court ruling or
to the Court of Appeals.

9

Circumstances UnderWhich Marshaling is Required
"Rule 24(a)(9) states that marshaling is required for parties who are "challenging a fact
finding.n In addition to the requirement's applicability to straightforward factual
challenges, there is also a line of cases applying the requirement to certain legal
questions. Specifically, appellate courts have held that the requirement is applicable to
appeals from: (i) a trial court's denial of a motion for a directed verdict; 17 (ii) a trial
court's denial of a motion for a judgment notwithstanding the verdict (JNOV);18 and (iii)
a trial court's denial of a motion for a new trial. 19 The common link between these three
motions is that appellate review of their denials involves the sufficiency of the evidence
standard of review.20 As such, there is a certain degree of consistency in requiring an
appellant who must establish that the collected evidence was insufficient to first marshal
the evidence that actually supports the challenged ruling. On a broader scale, it is worth
noting that these examples seem to indicate that the precise contours of the marshaling
requirement are still open to interpretation. It thus remains to be seen whether the
appellate courts will further expand the requirement's applicability to other ostensibly
legal questions that also involve evidentiary reviews."
Appellant did provide sufficient evidence to challenge the trial court ruling and
thus requested a new trial which the trial court judge denied.
V. APPELLANT DID NOT SUBMIT NEW EVIDENCE ON APPEAL
Appellant presented at trial during oral testimony that the funds in the Appellant's
bank account came from a student loan and stated orally as well as in writing that those
funds were exempt property. Appellant had in possession at trial all the relevant
documentary evidence supporting the claims and stated into the record that I would
provide all the documentation in regards to the student loan, child support obligations,
and employment status (Transcript P. 3 Line 21 of April 5, 2010 hearing). Thus,
preserving the issues for an appeal.
However, the trial court judge, Christine Johnson, did not request to see any
statements or documents from the Appellant, constituting highly prejudicial toward me
and a failure of the trial court to perform its judiciary duties with regards to equal
10

protection under the law. The trial court dismissed Appellant and granted Appellee
garnishment of exempt funds. Thus, no new evidence was introduced by Appellant, but
rather the same evidence Appellant testified to in the trial record was submitted for
appeal. Therefore, the issues are preserved.
VI. THE EVIDENCE WAS NOT SUFFICIENT TO SUPPORT THE TRIAL
COURT'S FACTUAL FINDING THAT THE GARNISHED FUNDS WERE NOT
EXEMPT STUDENT LOANS, UNEMPLOYMENT BENEFITS, AND/OR
PROVISIONS
The trial court did not ask the Appellant to provide any evidence that the
Appellant's bank account did or did not contain exempt funds, and dismissed state
exemption laws with regards to the money for child support, employment circumstances,
and living expenses. The trial court failed to properly request documentary evidence upon
Appellant's oral testimony affirming that the bank account funds were from exempt
student loan. During trial, Appellant offered, twice, to provide documentary evidence;
however, trial court ignored Appellant's statements (Transcript P.3 line 21).
Furthermore, Appellant also presented documentary evidence upon written
objection on April 12, 2010 requesting to set aside judgment and petitioneda new
evidentiary hearing stating the bank account contained federal funds, andcited Title IV of
the Higher Education Act of 1965 as an authority stating Federal Constitutional
Exemption Law; however, the trial court rejected the evidence and sent Appellant to the
Court of Appeals. Therefore, pursuant to Rule 24(a) (9)(iii) due to the trial court's denial
to a new trial and review documentary evidence submittedand ignoring federal exemption
laws, the trial court could not conclusively determine that Appellant's bank account did
11

not containexempt student loan and Pell Grant. Also the trial court, by allowing the
Appellant's bank account to be 100% garnished, did not recognize state exemption laws
and chose to disregard Appellant's financial circumstances.

VII. ATTORNEY'S FEES SHOULD BE DENIED, NO FRIVOLOUS ACT
FROM APPELLANT
Appellant presented in opening brief grounds as to why trial court made mistakes
by not considering existing federal and state exemption laws. Appellant stated facts and
supplied sufficient documentary evidencethat the Federal Department of Education
deposited student assistance funds into Appellant's bank account, and that the trial court
rejected this evidence when Appellant objected to the judgment of, Christine Johnson, on
April 12, 2010. Appellant cited existing federal law, Title IV of the Higher Education Act
of 1965, Title 20 USCS section 1095(d), no attachment of student assistance; as well as
state exemption law in regards to living expenses and family support. Appellant, in good
faith, that upon the weight of the evidence the trial court would rule in my favor;
therefore, modifying the trial court ruling. Appellant affirmed by the preponderate of the
evidence presented that I was not frivolous in any way. In addition, Appellant has never
used his Pro Se status as an excuse to avoid paying attorney's fees. The issue before the
Court of Appeals is regarding improper garnishment of exempt funds. Therefore,
Appellant did not violate Rule 33 of Utah Court of Appeals, and attorney's fees should be
denied.

12

CONCLUSION
The Court of Appeals has a duty to review the trial court ruling and Appellant's
appeal. There is sufficient evidence stated in this response as well as outlined and
documented in Appellant's opening brief to conclude the Appellant's bank account
contains federal exempt funds and that the refusal of the trial court to verify Appellant's
evidence constitutes an abuse of discretion and therefore, the Court of Appeals finding
will rule in favor of Appellant and release exempt funds to Appellant.
The Court of Appeals should deny Appellee's request of attorney's fees due to the
fact Appellee has not even acknowledged the Federal educational exemption statutes, nor
provided any evidence that Appellant's bank account did not contain exempt Federal
educational assistance funds, that Appellee did not follow Court of Appeals rules and
procedures by bringing up issues that are not relevant to this appeal (divorce case,
attorney's fees, defamation of Appellant's character),and hisflawed analysis of the state
exemption statutes.Thus, the Appellant complied with all the Rules and Procedures and
marshaled all the evidence; no frivolous actions exist on the part of the Appellant, but
rather Appellant has the right to appeal the trial court's decision due to the trial court
erred in its ruling. "If you do not like the final decision from the lower or trial court, and
you think the judge made a legal mistake, you can file an appeal." (Pro Se guidelines
provided by Court of Appeals, p.2)
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Respectfully submitted on j J^
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day of November 2010

Luis Aguilera
Appellant/ Pro-Se

PROOF OF SERVICE
I certify that on this / / ,

day of November 2010,1 provided, two, true and correct

copies of the foregoing document to the following:

Ron Wilkinson
Nathan S Shill
815 E 800 S
Orem,UT 84097
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ADDENDUM

20 USCS S 1095

EDUCATION

Amendments:
1987. Act June 3. 1987 (effective as if enacted as part of Act Oct. 17. W86. as
provided by § 27 of the 1987 Act, which appears as 20 USCS § 1001 note)
substituted "or 442'' for "or 446".
1992. Act July 23, 1992 (applicable with respect to funds provided lor award years
beginning on or after 7/1/93, as provided by § 498 of such Act. which appears as
20 USCS § 1088 note) substituted the sentences beginning "In order to offer an
arrangement . . ." and "Funds transferred . . ." for one which read: "Up to 10
percent of the allotment of an eligible institution for a fiscal year under section
413D or 442 of this Act, may be transferred to, and used for the purposes of. the
institution's allotment under the other section within the discretion of such institution in order to offer an arrangement of types of aid, including institutional and
State aid, which best fits the needs of each individual student.".
2008. Act Aug. 14, 2008 (effective on enactment, as provided by § 3 of such Act,
which appears as 20 USCS § 1001 note), deleted "and' 1 preceding "(2j",'
substituted "413D or 462 (or both); and (3) transfer 25 percent of the institution's
allotment under section 413D to the institution's allotment under section 442 " for
"413D.".
Redesignation:
Part F of Title IV of Act Nov. 8, 1965, P. L. 89-329, was redesignated Part G of
such Title by Act Oct. 17, 1986, P. L. 99-498, Title IV, § 406(a) in part, 100 Stat.
1454, effective on enactment on Oct. 17, 1986, as provided by § 2 of such Act,
which appears as 20 USCS § 1001 note.
CODE OF FEDERAL REGULATIONS
Office of Postsecondary Education, Department of Education—Federal supplemental
educational opportunity grant program, 34 CFR Part 676.
CROSS REFERENCES
This section is referred to in 42 USCS § 2753.
INTERPRETIVE NOTES AND DECISIONS
Appellate court properly dismissed corporation's suit
against state employer under Federal Family Education
Loan Program (the Act). 20 USCS §§ 1071 et seq.,
because Eleventh Amendment was applicable and Con-

gress did not include clear statement of its i|fg
abrogate state sovereignty in Act. United Stud
Funds, Inc. v S.C. Dep't of Health & Envtl||
(2003) 356 SC 266, 588 SE2d 599.

§ 1095a. Wage garnishment requirement
(a) Garnishment requirements. Notwithstanding any provision of State law,^|^
agency, or the Secretary in the case of loans made, insured or guaranteed under thi|||
USCS §§ 1070 et seq.] that are held by the Secretary, may garnish the disposable*
individual to collect the amount owed by the individual, if he or she is not curreit^
required repayment under a repayment agreement with the Secretary, or, in the ca"
guaranteed under part B [20 USCS §§ 1071 et seq.] on which the guaranty ageij
reimbursement from the Secretary under section 428(c) [20 USCS § 1078], withg
agency holding the loan, as appropriate, provided that—
%f
(1) the amount deducted for any pay period may not exceed 15 percent ° y | |
except that a greater percentage may be deducted with the written consent oM
involved:
:IM
(2) the individual shall be provided written notice, sent by mail to t n ? | |
known address, a minimum of 30 days prior to the initiation of P r . 0( ?S
guaranty agency or the Secretary, as appropriate, informing such i n ^ i v ^|^
and amount of the loan obligation to be collected, the intention of the g p '
the Secretary, as appropriate, to initiate proceedings to collect the df®^
from pay, and an explanation of the rights of the individual under this|
(3) the individual shall be provided an opportunity to inspect and coj§
the debt;

4^

HIGHER EDUCATION ASSISTANCE

20 USCS § 1095a

(4) the individual shall be provided an opportunity to entei into a written agreement with
the guaranty agency or the Secretary, undei terms agreeable to the Secretary, or the head
oi the guaranty agency or his designee, as appropriate, to establish a schedule for the repayment of the debt;
(5) the individual shall be provided an opportunity for a hearing in accordance with subsection (b) on the determination of the Secretary or the guaranty agency, as appropriate,
concerning the existence or the amount of the debt, and, in the case of an individual whose
repayment schedule is established other than by a written agreement pursuant to paragraph
(4), concerning the terms of the repayment schedule;
(6) the employer shall pay to the Secretary or the guaranty agency as directed in the withholding order issued in this action, and shall be liable for, and the Secretary or the guaranty
agency, as appropriate, may sue the employer in a State or Federal court of competent
jurisdiction to recover, any amount that such employer fails to withhold from wages due
an employee following receipt of such employer of notice of the withholding order, plus
attorneys' fees, costs, and, in the court's discretion, punitive damages, but such employer
shall not be required to vary the normal pay and disbursement cycles in order to comply
with this paragraph;
(7) if an individual has been reemployed within 12 months after having been involuntarily
separated from employment, no amount may be deducted from the disposable pay of such
individual until such individual has been reemployed continuously for at least 12 months;
and
(8) an employer may not discharge from employment, refuse to employ, or take disciplinary action against an individual subject to wage withholding in accordance with this section by reason of the fact that the individual's wages have been subject to garnishment
under this section, and such individual may sue in a State or Federal court of competent
jurisdiction any employer who takes such action. The court shall award attorneys' fees to a
prevailing employee and, in its discretion, may order reinstatement of the individual, award
punitive damages and back pay to the employee, or order such other remedy as may be
reasonably necessary.
(b) Hearing requirements. A hearing described in subsection (a)(5) shall be provided prior
loissuance of a garnishment order if the individual, on or before the 15th day following the
mailing of the notice described in subsection (a)(2), and in accordance with such procedures
aslhe Secretary or the head of the guaranty agency, as appropriate, may prescribe, files a
petition requesting such a hearing. If the individual does not file a petition requesting a hearing prior to such date, the Secretary or the guaranty agency, as appropriate, shall provide the
dividual a hearing under subsection (a)(5) upon request, but such hearing need not be
Kovided prior to issuance of a garnishment order. A hearing under subsection (a)(5) may not
^conducted by an individual under the supervision or control of the head of the guaranty
TOpy, except that nothing in this sentence shall be construed to prohibit the appointment of
^fadntinistrative law judge. The hearing official shall issue a final decision at the earliest
Kcable date, but not later than 60 days after the filing of the petition requesting the hearNotice requirements. The notice to the employer of the withholding order shall contain
f^such information as may be necessary for the employer to comply with the withholding
S i

K|ttachment of student assistance. Except as authorized in this section, notwithstand*|M^. er provision of Federal or State law, no grant, loan, or work assistance awarded
r
!|?;titie» or property traceable to such assistance, shall be subject to garnishment or at|r|*\ order to satisfy any debt owed by the student awarded such assistance, other than
nw
^ to the Secretary and arising under this title.
Usable pay" defined. For the purpose of this section, the term "disposable pay"
^ P ^ of the compensation of any individual from an employer remaining after the
rt
i?ny amounts required by law to be withheld.
"> P. L. 89-329, Title IV, Part G, § 488A, as added Nov. 15, 1991, P. L. 102-164,
|>105 Stat. 1066; Oct. 7, 1998, P. L. 105-244, Title IV, Part G, § 490A, 112 Stat.
W006, P. L. 109-171, Title VIII, Subtitle A, § 8024, 120 Stat. 180.)
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P R 0 C E E D I N G S

THE COURT:
their

appearances
MR.

behalf

Can I h a v e

for the r e c o r d ,

SHILL:

of C a r o l i n a

Nathan

please?

Shill

a p p e a r i n g on

Luis A g u i l e r a

THE COURT:

Has t h e r e b e e n

MR.

No, Y o u r

on my

behalf.

a resolution

to

matter?
SHILL:

THE COURT:
on a r e q u e s t
which

was filed

And it l o o k s

is set a s i d e

going

and -- a c c o r d i n g

That

garnishment,

the m o n e y ,

account

-- I w a s g o i n g

me to p r e s e n t

and I w i l l

the f a c t

that

Recovery

Services

to t h a n k

there

should

is that

be p l a c e d

is a c o n t i n u i n g

for child

Honor,

support

And I w a s

support.

CitiCourt, LLC
(801) 532-3441

the C o u r t

A n d I'll be

provide documentation

of g a r n i s h m e n t

sir?

to --

my c a s e .

I -- my p o s i t i o n

Your

for c h i l d

to the s t a t u t e .

F i r s t of a l l , I want
for a l l o w i n g

of

this is here

the n a t u r e of y o u r o b j e c t i o n ,

in a c h e c k i n g

to r e q u e s t

brief,

like

by M r . A g u i l e r a .

MR. A G U I L E R A :

purposes

Honor.

for a h e a r i n g on a w r i t

What's

writ

enter

Bless.

MR. A G U I L E R A :

this

the p a r t i e s

as w e l l .

Mr. Wilkinson's
on hold

due to

garnishment

by

4

So I k n e w
employment
what

ends.

-- at the end of the m o n t h , my

So I knew that

I've done is I a c c e p t e d

January
could

and d e p o s i t e d

Mr. Wilkinson

a school

the m o n e y

pay this g a r n i s h m e n t

ahead

of t i m e , so
loan b a c k in

into the a c c o u n t

at the end of A p r i l .

is a w a r e of t h i s , that

I pay

so I
And

child

support.
So a c c o r d i n g
allows
A-6,

an e x c e p t i o n

should

be

78B-505(c),

-- e x c u s e m e , A - 6 -- A - 4 -- o h ,

excuse me, money

(inaudible) money

to the s t a t u t e ,

or p r o p e r t y

or p r o p e r t y

received

for child

support

exempt.
So I set up -- y o u k n o w , w h a t

I just

set up a -- I pay $ 2 0 0 a m o n t h

support,
what

which

I've done

payments
month.

is in e f f e c t

is -- I w a s g o i n g

for R e c o v e r y
So t h e r e ' s

Service

t i m e , this

is that

have

the o r d e r

from

you're

So -- so
automatic

-- I have
Recovery

have

that

set up

anticipating

right?

Yes.

b e c a u s e my e m p l o y m e n t
And I h a v e

to set up

And you d o n ' t

MR. A G U I L E R A :

month.

May 2 0 1 1 .

at the end of the

is s o m e t h i n g

to do in the f u t u r e ;

month,

in c h i l d

--

THE C O U R T :
at this

until

I've d o n e is

At the end of the

e n d s at the end of the
the C o u r t
Services

CitiCourt, LLC
farm m^-^iui

order
stating

-- I
that if

5

my employer doesn't withheld money that I'm
ultimately

responsible for that.
THE COURT:

So for the - -

And thus far your employer has

been withholding the money; is that right?
MR. AGUILERA:
THE COURT:

Yes.

Yes.

Okay.

MR. AGUILERA:

Today, you know, there's no

child support owed or anything.
the month, my employment ends.
for that.

But at the end of
I have documentation

And at the end of the month, also, I'm

graduating - - I'm graduating with a bachelor's degree
in political science and criminal justice and I will
start seeking employment after graduation.
So what I was going to request -- in
addition to that, Your Honor, the statute allows for
me 12 months of provisions.

So what I figure is I

would set aside $2400 for child support in case I
don't find employment, to have that
Recovery Services.

(inaudible)

And the remaining balance, I was

going to save that for food and essentials.

And

according to the statute, it allows me 12 months of
that.
And finally, I was going to request the
Court, respectfully, of course, if I could set up
a -- if the (inaudible) could be released, because

CitiCourt, LLC
(ROD 532-3441
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right now

I'm

locked

frozen, checks
what

to r e q u e s t

to m a k e p a y m e n t s

increase

--

that

fees,

I've

which

I finished

been

h a v e paid A c a l f
with

to

and

me

as I find

I was going

paying

the g u a r d i a n

paying

to

respect

ad l i t e m ' s

and

to t h e r a p y

co-pays

almost

fees,

Also I

drop-offs

to t h a t , Y o u r

to s c h o o l

Your

attorney's

at the end of 2 0 0 9 .

fees for p i c k - u p

going

three years,

been p a y i n g my

and

Honor,

full

and

time

such.
I've

been

trying

graduate.
So that b a s i c a l l y

And

So

a minimum

as soon

in the p r e v i o u s

In a d d i t i o n
working

fees.

is to a l l o w

--

employment,

in t h i s c a s e , I've

insurance

being

amount.

Now,
Honor,

the C o u r t

-- and

full-time

is

I have

to M r . W i l k i n s o n

of $25 a m o n t h

employment

My a c c o u n t

h a v e been b o u n c i n g ,

I was g o i n g

payment

out.

thank

is my c a s e , Y o u r

Honor.

you.
THE

COURT

All

right.

Thank

you.

Counsel?
MR.

SHILL

Yes.

THE

COURT

Your

MR.

SHILL

Yes.

response?

F i r s t of a l l , I want
Court,

there was a judgment

to c l a r i f y

entered

CitiCourt, LLC

for

for

$4600.

the
He

7

does

not -THE COURT:

I see that

MR. S H I L L :

- - d o e s not d i s p u t e

of the j u d g m e n t .

We f o l l o w e d

for the g a r n i s h m e n t

in t h e f i l e .

the p r o p e r

to r e c e i v e

payment

the entry

procedures

f o r that

j udgment.
As f o r , f i r s t
of c h i l d

support,

his o n g o i n g
something

child

that

employment.

child

is -- that

support

he s h o u l d

wage

gain

be h a n d l i n g

employment,

anyone

to -- y o u k n o w ,

because

right
it be

continuing

the argument

would

if they w e r e n ' t
garnish

I have child

allow

w o r k i n g to
f o r any of the

support

coming

d u e in

future.
That

should
whether

come

continuing

through

and c o n t i n u e
I would

requesting

child

support

his employment.

he h a s e m p l o y m e n t

employment

he's

whether

to pay that

say, oh, well, you can't

judgments
the

through

support.
Essentially,

just

That's

h e ' s not e m p l o y e d

or w h a t e v e r ,

the issue

-- t h a t w o u l d be

obligation.

I understand

now, but he c o u l d
minimum

there

of a l l , a d d r e s s i n g

right

obligation

A n d , you know,

n o w , he c a n o b t a i n

to pay t h a t .

say the same w i t h

for l i v i n g

fees

the exemptions

in t h a t

CitiCourt, LLC
(801) 532-3441

those are
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f e e s that can be paid

by his c o n t i n u i n g

I don't believe
someone

to a v o i d

you k n o w ,

the s t a t u t e

it just by s a y i n g

to s e e k j u d i c i a l

help

p r o v i s i o n s of the d e c r e e .
needs

that m o n e y

All

Mr. Aguilera,

there's

so I'll

can't

support.

which

account,
ahead

in

to

that

you.

if

I can't

have employment,

of the s t a t u t e
support

I

is

exempt,

the

because

now,

but

owe no c h i l d

C 5 - ) _ "3/1/11

is

Court.

right

CitiCourt, LLC
\

say

response.

I set up u n d e r

I don't

/Qf\1

and

survive.

to the

I am e m p l o y e d

the end of the m o n t h .

just

Honor.

I set a s i d e for that p u r p o s e

of t i m e .

she

have e m p l o y m e n t ,

for c h i l d

explained

The money

the f i n a l

if I d o n ' t

buy food or e s s e n t i a l s

I already

Thank

Yes, Your

if I d o n ' t

-- a l l o w s m o n e y

again,

right.

My i n t e r p r e t a t i o n
allows

the

account.

like to say

And

in

this h e a r i n g w a s set up at

MR. A G U I L E R A :

pay c h i l d

to,

of her c h i l d r e n ,

give you

anything you'd

If --

and,

I would

forced

to e n f o r c e

the b a n k

THE COURT:

request,

for

employed

up that

been

And o n c e

for s u p p o r t

t h a t ' s why we g a r n i s h e d

your

intends

to p a y .

I m e a n , our c l i e n t ' s
the p a s t ,

I'm

I have these things coming

l i k e to use that f u n d s

employment.

checking
I knew
until

support.

9

But after that, I don't know if I'm going to get
employment, Your Honor.
(inaudible).

I think I will get

I'm graduating at the end of the month,

so I think I have, you know -- but it's not secured.
I don't know.
So with respect to the provisions, I'm not
(inaudible) anything.

I mean, I'm just

planning

ahead to make sure that I'm not going to be on the
street, you know.
So as I look at the provisions, that's
what -- it's pretty straightforward, that's what it
states.

So that's what -- I rest my case.
I'm willing to make payments, minimum of

$25.

As soon as I find employment, you know, I will.
I think Mr. Wilkinson has been

pretty

aggressive trying to seize my checking account and
putting me in a tremendous financial

burden.

Mr. Wilkinson has sent me no bill
whatsoever.

I know there is a judgment, and I'm not

disputing that whatsoever, but he has -- he has not
agreed

to making any kind of payments.

As he stated

in his response, he stated that a judgment of $4600
was entered on -- on December 2009.
me no bill or anything whatsoever.

He hasn't
Three

later, he goes and seizes my account.

C i t i C o u r t , LLC
f a r m S32-3441

sent

months

I thought it

10

was a l i t t l e

bit too a g g r e s s i v e
Mr. Wilkinson

circumstances.
circumstances,
with

respect

you k n o w
Court

The Court
because

and not f a i r .

is a w a r e of my

financial

is a w a r e of my

financial

I filed

to a t t o r n e y ' s

(inaudible)

motion

fees for p e t i t i o n e r .

-- so now, y o u know,

I'm r e q u e s t i n g

to a l l o w me to m a k e some

So,

the

payments.

T h a t ' s all , Y o u r H o n o r .
THE COURT:

All

MR. A G U I L E R A :
THE COURT:

right.
Thank you.

Thank you.

It is not the role of the C o u r t
supervise

Mr. Wilkinson's

of j u d g m e n t s .
a payment
option

of p u r s u i n g

authority

with you.

the r e m e d i e s

so I c a n ' t

to tell

arrangement

types

to w o r k up

He a l s o h a s the
at l a w , o n e of w h i c h

- - I don't

h a v e the

him to w o r k out a p a y m e n t

with you.
You

certainly

have the a b i l i t y

him' and see if h e ' s a m e n a b l e

And what

he h a s d o n e

compliance

with

the r u l e .

provisions

for e x e m p t

to a p p r o a c h

to t h a t , but i t ' s --

it's not my role or my a u t h o r i t y
that.

of t h e s e

He has the o p t i o n of t r y i n g

arrangement

is g a r n i s h m e n t ,

collection

to

to o r d e r

is f i l e d
And w h i l e

property,

CitiCourt, LLC
(801) 532-3441

him to do

a garnishment
t h e r e are

I don't

believe

the

in

11

statutory

section

that y o u ' v e cited

here b e c a u s e y o u ' r e
perspective
period

of

and

talking

something

about

that's

has

something
for an

into a savings

to use

this

I don't

unknown

time.
T h e law d o e s not a l l o w y o u

money

application

know

for an e x e m p t

I'm

aren't
going

I'll

and say, w e l l ,

purpose

for how l o n g and

those e x c e p t i o n s

garnishment.

account

to s i m p l y

at s o m e

I don't

applicable

to o v e r r u l e

I'm

but

know when.

So

here.
the o b j e c t i o n

a l l o w the f u n d s to be

(Court

adjourned

Thank you, Your

at 1 1 : 2 8

a.m.)

CitiCourt, LLC

to the

released

you.

MR. 5 H I L L :

going

point,

Counsel.
Thank

put

Honor.

to
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Motion for Summary Judgment/ Decree as Written Order to Show Cause

07/18/2003

0178

Notice to Submit for Decision

07/30/2003

0180

Decision

08/12/2003

0182

Decision (returned to sender, resent to Luis Aguilera)

08/22/2003

0183

Subpoena Duces Tecum for UVSC

01/16/2004

0189

Response to Order to Show Cause on Subpoena Action, ORder on Tax
Exemption, Order on Support Overpayments and Motion to Dismiss

01/23/2004

0196

Order to Show Cause on Subpoena Action Order on Tax Exception Order on
Support Over Payments

01/27/2004

0199

Letter to Luis A Aguilera (regarding OSC)

01/27/2004

0200

MINUTE ENTRY

02/09/2004

0202

Motion

04/13/2005

0203

Motion

05/10/2005

0205

Letter from Respondent Re Request to Petitioner for Extended Visitation

05/12/2005

0207

Notice of Withdrawal of Counsel of Record (R G Culas for Pet)

05/19/2005

0209

Order Visitation

05/24/2005

0211

Petition to Modify

06/08/2005

0214

Motion for Order to Show Cause

06/09/2005

0216

Affidavit in Support of Order to Show Cause

06/09/2005

0222

Motion For Order To Show Cause

06/20/2005

0224

Certificate Of Service

06/21/2005

0226
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Motion for Continuance and Request for Expedited Ruling

06/27/2005

0228

Appearance of Counsel (R D Wilkinson for Pet)

06/27/2005

0230

Notice of Contintinued OSC to 6/29/05

06/27/2005

0232

Answer

06/29/2005

0234

Notice Of Hearing (8/2/05)

06/30/2005

0236

Petitioner's Affidavit In Response To Respondent's Affidavit In Support Of His
Order To Show Cause

07/29/2005

0244

ORDER TO SHOW CAUSE

08/24/2005

0245

Notice Of Hearing (For 10/5/2005)

09/06/2005

0247

Notice of Appearace of Counsel (S White for Minor Children)

09/12/2005

0250

ORDER TO SHOW CAUSE

10/05/2005

0251

Order on Hearing October 5, 2005

11/08/2005

0254

ORDER TO SHOW CAUSE

12/06/2005

0255

Typed Letter From Respondent Regarding Visitation

12/19/2005

0256

Letter from Brent Bartholomew

12/22/2005

0263

Withdrawal of Counsel (B B Hicken for Respondent)

01/10/2006

0265

Motion For Dismissal (Letter)

01/10/2006

0267

RULING RE LACK OF MAILING CERTIFICATE

01/17/2006

0269

Request for Copy of Video/Audio Record - Luis Aguilera [completed]

01/20/2006

0270

Request for Copy of Video/Audio Record [completed]

01/23/2006

0271

Pro-Se Appearance (respondent)

02/06/2006

0273

Respondent's Answer To Petitioner's Affidavit

02/06/2006

0283

Petitioner's Memorandum in Opposition to Respondent's Motion for Dismissal

02/09/2006

0292

Substitution of Counsel (K M Peterson in Substitution for Sharon White)

02/14/2006

0294

Ruling Re Tendered Order [signature declined]

02/16/2006

Petitioner's Memorandum in Oppostion [sic] to Respondent's Proposed Court
Order

02/16/2006

0297
0301

Memorandum

02/21/2006

0302

Respondent's Affidavit

02/21/2006

0318

Submission for Judgment

02/21/2006

0320

Returned Mail - Undeliverable

03/02/2006

0323

Petition For Removal Of Guardian Ad Litem

03/02/2006

0338

Respondent's Response To Petitioner's Memorandum In Opposition

03/02/2006

0358

Petition For Judicial Review For Respondent's Order To Dismiss Stipulation

03/02/2006

0363

Petitioner's Memorandum in Opposition to Respondent's Petition for Removal Of
Guardian Ad Litem

03/10/2006

0366

Petitioner's Memorandum in Opposition to Respondent's Petitioner for Judicial
Review for Respondent's Order to Dismis Stipulation

03/10/2006

0370

Response to Petitioner's Opposition for Removal of Guardian ad Litem

03/14/2006

0374

Response to Petitioner's Opposition to Judicial Review

03/14/2006

0391

Respondent's Notice Submit Judgment on Judicial Review All Documents and
Evidence Submitted

03/22/2006

0393
J
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Memorandum Blocked Day Visitation

03/23/2006

0400

Petitioner's Memorandum in Opposition to Respondent's Proposed Court Order

04/03/2006

0404

Petitioner's Memorandum in Opposition to Respondent's Order to Show Cause

04/03/2006

0407

Petitioner's Memorandum in Opposition to Respondent's Memorandum Blocked
Day Visitation
Respondent's Notice to Submit Judgment on Judicial Revoew of All Documents
and Evidence Submitted Includint Most Recent Response to Blocked Visitation
Response to Order to Show Cause Response to Order

04/03/2006

0411

04/06/2006

0413

Respondent's Response to Petitioner's Opposition Re Blocked Visitation

04/06/2006

0418

Respondent's Response to Petitioner's Opposition to Order to Show Cause

04/06/2006

0422

Respondse to Petitioner's Memoranaum in Opposition to Respondents Order

04/06/2006

0427

Motion

05/01/2006

0430

Memorandum/ Affidavit Petitioner Violates Children Bill of Rights

05/01/2006

0436

Notficateion of Extended Visitation

05/01/2006

0439

Notice to Submit Judgment

05/01/2006

0442

Ruling Re Petition for Removal of Guardian ad Litem [denied]

05/03/2006

0445

Ruling Re Respondent's Tendered Order to Show Cause [denied]

05/03/2006

0448

REVIEW OF VISITATION

05/03/2006

0451

Motion

05/08/2006

0454

Affidavit Appearance of Counsel at Review Heraing Regarding Visitation

05/08/2006

0457

Request for a Continuance

05/08/2006

0460

Notice to Submit Judgement

05/11/2006

0465

-etter

05/15/2006

0469

Petitioner's Memorandum In Opposition To Notice To Submit Judgment

05/18/2006

0473

Respondent's Response/ memorandum to Petitioner's Memorandum in
Opposition to Submit Judgmetn DAted May 11, 2006 Re Violation of Children's Bill
of Rights

05/22/2006

0496

Respondent's Response / Memorandum to Petitioner's Memorandum in
Opposition to Submit Judgment Dated May 11, 2006 Re Appearance of Counsel
Notice to Submit Judgment

05/22/2006

0519

05/22/2006

0521

Respondent's Affidavit in Support of Motion to Remove Guardian Ad Litem

05/22/2006

0545

Motion to Remove Guardian Ad Litem

05/22/2006

0548

Opposition to Respondent's Motion to Remove Guardian ad Litem

05/30/2006

0551

Objection to Respondent's Motion to Remove Guardian Ad Litem

05/30/2006

0553

Memorandum in Opposition to Respondent's Motion to Remove Guardian Ad
Litem and Notice to Submit Judgment

05/30/2006

0562

Objection to Respent 's Notice to Submit Judgment

05/30/2006

0570

Ruling Re Respondent's Notice to Submit [deferred]

05/31/2006

0572

Notice of Continuance

06/27/2006

0574

REVIEW HEARING

07/10/2006

0575

Motion for Attorney oes

07/25/2006

0580

Affidavit of Costs and Attorney Fees

07/25/2006

0585

NOTICE OF RETURNED DOCUMENTS

07/28/2006

0587

P

Jun 29 2010

Panp 4 of S

11 S4 A M

4TH DISTRICT COURT - PROVO

Case: 014400019

Appellate #: O-oi o>& "=> r W

AGUILERA, CAROLINA G vs. AGUILERA, LUIS A

Document Title
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Page Number

Response in Opposition to Petitioner's Motion for Attorney Fees

08/21/2006

0596

Notice of Appearance of Counsel (A. S. Bartholomew for Respondent)

08/21/2006

0598

Order [on December 5, 2005 Hearing]

08/23/2006

0605

Order [on July 10, 2006 Hearing]

08/23/2006

0609

Amended Order

09/05/2006

0614

Reply in Support of Motion for Attorney Fees

10/20/2006

0618

Notice to Submit

11/08/2006

0621

Request for Pretrial Conference

11/16/2006

0623

ORDER OF RECUSAL AND REASSIGNMENT

11/27/2006

0625

ORAL ARG AND PRETRIAL

12/05/2006

0628

Motion for an Order to Show Cause RE: Contempt

12/14/2006

0630

Affidavit in Support of an Order to Show Cause re: Contempt

12/14/2006

0632

Motion for Continuance and Request for Expedited Ruling

12/20/2006

0634

Affidavit Of Dawn Chase

12/20/2006

0638

ORDER OF TRANSFER
ORAL ARG & PRETRIAL

12/28/2006

0640

01/10/2007

0641

Request for Copy of Video/Audio Record [completed]

01/22/2007

0642
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Document Title
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CONTINUED PRETRIAL CONF

01/11/2007

0646

Motion to Release Guardian ad Litem

01/18/2007

0648

Motion Guardian Ad ^item's Motion and Memorandum in support of motion for an
>rder for the assessment and payment of attorney fees and costs.

01/18/2007

0660

Motion to Amend Order

01/24/2007

0663

PRETRIAL CONFERENCE

01/25/2007

0664

Objection to Order Awarding Guardian Ad Litem Attorney Fees

01/29/2007

0666

Notice to Submit for Decision for order awarding Guardian Ad Litem attorney fees.

02/05/2007

0668

Notice to Submit for Decision - Order releasing Guardian Ad Litem

02/05/2007

0670

Response in Opposition to Award of Attorney Fees to Guardian Ad Litem

02/05/2007

0673

Objection to Motion to Amend Order

02/06/2007

0685

.AW AND MOTION

02/08/2007

0686

Substitution of Counsel. Carolyn Howard replacing Aaron Bartholomew for
espondent.

02/15/2007

0687

Response of Motion to Release Guardian Ad Litem

02/15/2007

0689

Respondent's reply to petitioner's objection to motion to amend order.

02/15/2007

0699

Request to Submit for Decision.

02/15/2007

0702

Releasing Guardian Ad Litem

02/15/2007

0704

Drder Awarding Guardian Ad Litem Attorney Fees

02/15/2007

0707

RULING

02/26/2007

0709

Motion to set aside order awarding Guardian Ad Litem attorney fees.

03/01/2007

0711

Memorandum in support of motion to set aside order awarding guardian ad litem
attorney fees.

03/01/2007

0717

Motion to Withdrawal as Counsel. Carolyn Howard withdrawing as counsel for
..uis Aguilera

03/12/2007

0720

Response in Joinder with Petitioner's Motion to set aside order awarding Guardian
ad Litem attorney fees.

03/12/2007

0723

=>HONE CONF/GAL FEES
Affidavit of Respondent in Support of Motion to Amend Order

03/26/2007
03/28/2007

0726
0732

Motice of Appearance of Counsel. Carolyn Howard for Luis Aguilera

03/28/2007

0734

Motion to Amend Order

03/28/2007

0737

^HONE CONF/GAL FEES

04/05/2007

0738

"inancial Declaration

04/20/2007

missing

Certificate of service by mailing of respndent's first request for production of
jocuments to petitioner.

04/20/2007

missing

Supplemental Affidavit of Respondent in Response to Petitioner's Motion for
Drder to Show Cause.

04/20/2007

missing

Response in opposition to award of attorney fees to Guardian Ad Litem.

04/23/2007

0741

Response to Petitioner's Objection to Respondent's Motion to Amend Order.

04/23/2007

0744

Motice to Submit for decision; or in the alternative, request for hearing. (Order
awarding Guardian ad Litem fees)

04/30/2007

0747

Notice to Submit for Decision on respondent's Motion to Amend the Order
allowing respondent to use different therapist.

05/11/2007

0750
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Document Title

Entry Date

Page Number

ORAL ARGUMENTS

05/21/2007

0753

Motion for and Order to Show Cause Re Contempt

07/13/2007

0755

Affidavit in Support of an Order to Show Cause

07/13/2007

0759

INCOURT NOTE

07/26/2007

0761

Objection to Court Commissioners Recommendation and Request for Evidentiary
Hearing

08/06/2007

0764

Verified Objection to order Awarding Guardian Ad Litem Attorney Fees

08/08/2007

0775

Notice to Submit for Decision

08/13/2007

0777

Respondents Motion and affidavit of Impecuniosity for Guardian Ad Litem Attorney
Fees
u>fwt j fe'irow hJm f>*„ &oa

08/15/2007

0785

Request to Submit for Decision

08/29/2007

0787

ORDER TO SHOW CAUSE

09/06/2007

0788

ORDER FOR ATTY FEES

09/06/2007

0791

Motion for an Order to Show Cause re Contempt

09/27/2007

0793

Affidavit in Support of an Order to Show Cause

09/27/2007

0798

Order to Show Cause in Re contempt

10/04/2007

0800

PHONE CONFERENCE

10/10/2007

0803

HEARING ON PENDING OBJECTION

10/18/2007

0806

Supplemental Verified Objection to Order Awarding Guardian Ad Litem Fees

10/22/2007

0819

ORDER TO SHOW CAUSE

11/01/2007

0820

Second Notice to Submit for Decision

11/05/2007

0822

NOTICE OF HEARING

11/O7/2007

0824

Affidavit of Attorney Fees

11/15/2007

0830

Second Request to Submit for Decision

11/16/2007

0832

Notice of Withdrawal of Counsel (A. Lancaster & G. McNett for Pet)

0834

NOTICE

11/19/2007
11/26/2007

ORAL ARGUMENT

12/05/2007

0837

Findings of Fact and Conclusions of Law and Order

01/02/2008

0843

Withdrawal of Counsel (K. Peterson for minor children)

01/16/2008

0845

Notice of Appeal

02/01/2008

0847

Letter to Carolyn E Howard from Utah Court of Appeals - Case No. 20080123

02/11/2008

848

Motion for An Order to Show Cause Re Contempt

02/11/2008

850

Affidavit of Luis Aguilera

02/11/2008

854

Order to Show Cause Re Contempt

02/13/2008

857

Order Regarding Order to Show Cause Hearing Held on November 1, 2007

02/14/2008

860

0836

Certificate That Transcript is Not Required

02/15/2008

862

Docketing Statement

02/22/2008

865

Notice of Order to Show Cause

03/28/2008

868

Letter to the Appeals Clerk from Utah Court of Appeals

04/10/2008

869

Affidavit in Response to Respondent's Order to Show Cause

04/24/2008

872

Minute Entry - Minutes Order to Show Cause

04/24/2008

873

Partial Dismissal from the Utah Court of Appeals

05/20/2008

874
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Page Number

Jotice of Pretrial Conference

05/27/2008

877

udgment Roll and Index

06/02/2008

885

)rder Re: Order to Show Cause Held on April 24, 2008

06/06/2008

888

Jotice of Continuance

07/14/2008

890

)rder of Dismissal from Utah Court of Appeals

08/14/2008

891

/linutes Pretrial Conference

08/28/2008

892

Remittitur

10/20/2008

897

Jotice of Withdrawal of Counsel (Ron D Wilkinson)

10/20/2008

896

Remittitur from Court of Appeals - Appeal Dismissed

10/20/2008

894

Notice to Appear and/or Appoint Counsel

11/17/2008

899

Affidavit of Luis Aguilera Re: Order to Show Cause

12/08/2008

904

Minutes - Order to Show Cause

12/18/2008

905

/linutes - Order to Show Cause

01/22/2009

906

Request for Copy of Audio Record

01/22/2009

907

Drder Regarding Order to Show Cause on January 22, 2009

02/06/2009

910

Request for Pre-Trial Conference

07/23/2009

912

Notice of Pretrial Conference

08/04/2009

914

Minutes for Pretrial Conference

09/03/2009

915

Vithdrawal as Counsel (C Howard for Respondent)

09/04/2009

919

Motion and Order for Continuance and Request for Expedited Ruling (Unsigned
Drder)

09/03/2009

917

Drder and Judgment

928

Garnishment Application

12/04/2009
12/18/2009

Request of Hearing

03/24/2010

934

Notice of Writ of Garnishment

03/24/2010

936

\nswer to Garn

03/29/2010

944

Minutes for GARNISHMENT HEARING
Response to Request of Hearing

04/05/2010
04/05/2010

945
948

_etter from Wells Fargo

04/05/2010

949

Reply and Request for Hearing

04/12/2010

953

Objection to Court Order Entered on April 5, 2010

04/12/2010

959

MINUTE ENTRY

04/12/2010

961

Notice of Appeal

04/19/2010

963

Drder-hearing April 5, 2010

04/21/2010

965

.etter to Luis Aguilera from Utah Court of Appeals - Case No 20100334

04/28/2010

966

Transcript of Electronic Recording for April 5, 1010 by Robin Conk, RPR, CitiCourt

05/21/2010

967

06/02/2010
STATE OF UTAH
County Of Utah } SS.

967

TRANSCRIPT for Hearing of 04-05-2010
0?^.

OF

i/^;\
\

t'ff
Jun 29, 2010

%

932

I, the undersigned Clerk of the Fourth District Court,
)
Amencan
Fork Department of Utah County, Utah, do
}
;
i' hereby certify that the annexed andforegoingtea true
; ' and full copy of an onginai document onfilein my office
as such clerk
Jdm^hand
and seal of saicN^ourt tty* 46 AM
Page 3 of 3 Witnessed
i
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EXEMPTIONS

§1

I NATURE OF EXEMPTIONS AND EXEMPTION LAW
A. SCOPE OF EXEMPTION RIGHTS
Statutory References
11USCA §522

Research References
Text References
1A Bankruptcy Service, L Ed , Property §§ 4A 3 to 4A 10

West's Digest References
Exemptions <8»1 to 4, 5 1 to 7, 79, 80

Annotation References
AIR Digest Exemptions § 1
AIR Index Exemptions and Exclusions

Forms References
lOAAm Jur Pleading and Practice Forms, Exemptions §§ 73, 81

Jl What is a n e x e m p t i o n
Research References
f estfs Key Number Digest, Exemptions <S=>1

An exemption is a privilege1 or right granted by law,2 on grounds of public
policy for a humane and generous purpose, 3 to enable a debtor to retain a
grtionof his property free from judicial seizure and sale by creditors.4
xemption statutes shelter debtors from claims of otherwise unsecured
aent creditors acting under a collection process.5 So long as the law ex8 % which the exemption is granted and secured, the right to enjoy the
exemption is entitled to the same protection from judicial tribunals that is
forded to any other right. 6 Exemption is a shield, the removal of which
%08e8 the debtor to process as though it had never been interposed.7
^emption rights are personal to the debtor,8 and may be waived.9 FurKe (m

^ l-I
Pickens, 125 Tex 410, 83 S W 2d 951
Jjyommg County Bank & Trust Co v
(Comm'n App 1935), ACF Industries, Inc v
**y. 75 AD 2d 477, 430 N Y S 2d 900 (4th Credithrift of America, Inc , 173 W Va 83,
™3'In r e M s b u i y s Estate, 175 Cal
312 S E 2d 746 (1983)
11,3 A L R 1396 (1917)
5ln re Pritchard
Jsm
> 75 B R 877 (Bankr D
j f i S f ""Wwofe: Bottrell, Comfortable Minn 1987)
6
LilBUtth pew, a cemetery lot, one hog,
Giovanm v First Nat Bank, 55 Ala 305,
P> n e
*"**> and
° °°W> a y o l k o f o x e n o r a
1876 WL 1159 (1876), West Florida Grocery
1 1 , n tary seal Some
^ttwf
°
thoughts Co v Teutoma Fire Ins Co , 74 Fla 220, 77
t | 2 , ptions, 7 2 ND LR 1 83 (1996)
So 209 (1917), Siever v Union Pac R Co , 68
Neb 91, 93 N W 943 (1903)
7
Bank of Bnmson v Graham, 335 Mo
1196
«Nirenbaum, 8 F 2d 451 (CCA
> 76 S W 2d 376, 96 A L R 399 (1934)
8
' ^ ^ x n e k v Logsdon, 6 Kan
§238
9
" U 257 (1981), Pickens v
§§ 326 to 341, 343, 344
797

§3

EXEMPTIONS

Exemption laws are intended to ameliorate the harsh common-law rule
making all of a debtor's property liable to execution for the payment of his
debts,1 by protecting specified property from forced sale.2 Exemption laws
achieve this goal by preventing debtors from becoming completely deprived
of the means of supporting their families and thereby becoming a burden on
the public.3 There are five purposes exemption statutes serve:
• they provide a debtor with enough money to survive
t they protect a debtor's dignity and cultural and religious identity
• they afford a means of financial rehabilitation
t they protect the family unit from impoverishment
• they spread the burden of a debtor's support from society to the
debtor's creditors4
As such, exemption statutes are sometimes characterized as remedial
legislation,5 with a humane and generous purpose.6
Exemption statutes preserve for debtors the prime necessities of life and
furnish them with a nucleus with which to begin life anew.7 Although exemp(N.D 1984); Williams v Donough, 65 Ohio St.
499, 63 N.E. 84 (1902), Anderson v. Canaday,
£?*Ex parte Smallbone, 16 Cal 2d 532, 106 1913 OK 209, 37 Okla 171, 131 P. 697 (1913);
M 8 7 3 , 131 A.L.R. 222 (1940), Montford v. Mayhugh v. Coon, 460 Pa. 128, 331 A.2d 452
ffihman, 36 N.C. App. 733, 245 S.E.2d 219, (1975), Aetna Life Ins Co v. Bunt, 110 Wash.
2d 368, 754 P.2d 993 (1988), opinion modified
PU.C.C. Rep. Serv. 1340 (1978).
»*Schlaefer v Schlaefer, 112 F.2d 177, 130 on denial of reconsideration, (July 28, 1988);
p p . 1014 (App. D.C. 1940); In re Allman, 58 ACF Industries, Inc. v Credithrift of America,
%% 790 (Bankr. CD. 111. 1986), Matter of Inc.,4 173 W Va. 83, 312 S.E.2d 746 (1983).
North Side Bank v Gentile, 129 Wis. 2d
fliaaisen, 81 B.R. 519 (Bankr. S.D. Iowa 1988),
208, 385 N.W 2d 133 (1986).
pre'Hendrick, 45 B.R. 965 (Bankr. M.D. La
5
In re Seacord, 7 B.R. 121 (Bankr. W.D.
l i f t - In re Grindal, 30 B.R. 651 (Bankr. D.
|ffkl983); In re Chapman, 68 B.R. 745 Mo 1980), Seablom v. Seablom, 348 N.W.2d
920 (ND 1984)
l l & r . D. Md. 1986); In re Schlee, 60 B.R
6
IPiBankr. D. Minn. 1986), In re Kolsch, 58
Edwards v. Kearzey, 96 U.S. 595, 24 L.
$$$1 (Bankr. D. Nev. 1986); In re Leonardo, Ed. 793 (1877), Wyoming County Bank &
K
45
B '
3 (Bankr. W.D.N.Y. 1981); In re Trust Co. v. Kiley, 75 A.D.2d 477, 430 N.Y.
Hi|37<B.R. 501 (Bankr. S.D. Ohio 1984); In S.2d 900 (4th Dep't 1980); Dunbar v. Spratt^ K j O B.R. 611 (Bankr. D.S.D. 1981); Ex Snyder Co., 208 Iowa 490, 226 N.W. 22, 63
HKl|Yery, 514 So. 2d 1380 (Ala. 1987); A.L.R. 1016 (1929), Armstrong-Turner MilmBggandolph Anaheim, Inc. v. J. E. linery Co. v. Round, 106 Kan. 146. 186 P. 979,
H g | y 0 3 Cal. App. 3d 282, 163 Cal. Rptr. 9 A L.R. 1255 (1920); Young v Geter, 185 La.
709, 170 So. 240, 107 A.L.R. 608 (1936); In re
^ H l k i ^ ' 1 9 8 0 ) ; S t r a f c t o n v - Travis, 380
^ • P ; ( D e l . Super. Ct. 1977); Refco, Inc v. Spitz, 8 N.M. 622, 45 P. 1122 (1896); Chandler
• K g ^ 4 8 7 So. 2d 75 (Fla Dist. Ct. App. v. Home, 23 Ohio App. 1, 5 Ohio L Abs. 3,
• p W ; Ohio Cas. Ins. Co v. Galvin, 154 N.E. 748 (9th Dist. Summit County 1926);
• E l 0 * 269 N.W 254, 108 A.L.R. 1036 State v. Collins, 1918 OK 441, 70 Okla. 323,
M u t I n s C o v P a r r l 8 9 Kan
174 P 568, 6 A.L R. 603 (1918); Krrkman v.
Bird, 22 Utah 100, 61 P 338 (1900); Julius v.
M K ^
400, 94 A.L.R.2d 960 (1962), Druckrey, 214 Wis. 643, 254 N.W. 358, 94
293 (1934).
HBlfiffiftankv> T u m e r > 2 2 1 R y- 5 6 2 > 2 " A.L.R
7
In re Talmadge, 832 F.2d 1120 (9th Cir.
H H g W 2 7 ) ; Mickenheim v. Cathcart, 228
• H | | | So. 2d 449, 54 A.L.R 2d 1418 1987), Levin v Mauro, 425 F. Supp. 205 (D.
^ H K f c S m v Seablom, 348 N.W 2d 920
|8ection 3]
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Luis Aguilera
8043 N. Ridge Loop E. J6
Eagle Mountain
Utah, 84005
801-380-4875

To: Ron Wilkinson, Attorney for the Appellee.
Enclosed I am sending you a copy of transcript request form. I understand that I
need to send you a copy of the request. The transcript is ready. I received a copy last
night.

Award History
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Award History
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This is your financial aid award history arranged by aid year. To obtain more detailed information about a
loan listed below, click Loan Application History.
History for Award Year 2009 - 2010
Fund

Status Amount Paid to Date

PELL Grant

Accepted $3,763.00

$3,763.00

Stafford Sub Loan Accepted $2,750.00

$2,708 75

Total

$6,471.75

$6,513.00

Resources
Additional Resource Term

Expected Amount Actual Amount

Employee Tuition Waiver

2009 FALL

$2,024.00

$ 00

Employee Tuition Waiver

2010 SPRING

$2,024.00

$.00

Employee Tuition Waiver

2010 SUMMER

Total

$.00

$.00

$4,048 00

$.00

Calculated Resource Total $4,048 00

C I If you have questions regarding any differences between the above total amounts and your calculated
total, please contact the Financial Aid office.

History for Award Year 2008 - 2009
Fund

Status Amount Paid to Date

PELLGrant

Accepted $1,412.00

$1,412.00

Stafford Sub Loan Accepted $2,750.00

$2750.00

Total

$4,162.00

$4,162.00

Additional Resource Term

Expected Amount Actuai Amount

Employee Tuition Waiver

2008 FALL

$1,876.00

$.00

Employee Tuition Waiver

2009 SPRING

$1,876.00

$.00

$3,752.00

$.00

Total
Calculated Resource Total $3,752 00

4 1 If you have questions regarding any differences between the above total amounts and your calculated
total, please contact the Financial Aid office.

History for Award Year 2007 - 2008
Fund

Status Amount Paid to Date

PELL Grant Accepted

$1.170 00

$1,170 00

Total

$1,170 00

$1170 00

Resources
Additional Resource Term

Expected Amount Actuai Amount

Employee Tuition Waiver

2007 FALL

$1,764.00

$.00

Employee Tuition Waiver

2008 SPRING

$1,764.00

$.00

Employee Tuition Waiver

2008 SUMMER

Total
Calculated Resource Total $3,528 00

$.00

$.00

$3,528.00

S 00

Award History

If you have questions regarding any differences between the above total amounts and your calculated
total, please contact the Financial Aid office.

History for Award Year 2006 - 2007
Fund

Status Amount Paid to Date

PELL Grant

Accepted

$900.00

$900.00

Stafford Sub Loan

Accepted $3,500.00

S3.500.00

Work Study UCOPE Rejected
Total

$0.00
$4,400.00

$4,400.00

l%| No outside resource information is available for you at this time, please contact your financial aid office if
you have questions.

Back to Top
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1

Date v

i Deposits /
' Additions

Description

10/15/09 UTAH VALLEY UNIV
I
PAYROLL 091007 10004379
j
LUISAAGUILERA
' 10/05/09 DEPOSIT #161329245

j
i
|

$40.16

View

i

Withdrawals /
Subtractions

$250.00
j

j

Details
i

09/16/09 INTEREST PAYMENT
08/31/09 UTAH VALLEY UNIV
PAYROLL 090828 10004379
I
LUISAAGUILERA
1

$0.04
I
•
j

$1,332.78,
\
!

08/24/09 UTAH VALLEY UNIV UVU >
PMT 0 908210 10004379 Luis j
I
A. Aguilera
'
08/20/09 UTAH VALLEY UNTV UVU
!
PMT 0 90819010004379 Luis '
A. Aguilera
08/17/09 INTEREST PAYMENT
08/14/09 UTAH VALLEY UNTV
PAYROLL 090812 10004379
LUISAAGUILERA
07/30/09 UTAH VALLEY UNTV
,
PAYROLL 090728 10004379
LUISAAGUILERA
!

Totals

$10.00
j
$2,150.00,
:

j

$0.03!

\

$506.77,
\
i

]

;
I
«

$506.79,
j
'

$11,608.00

$0.00

Use the menu above to view account history
since 01/02/2009 for this account. View more account
history through Online Statements.
Account Summary | Account Activity | My Spending Report | Statements &
Documents | Wells Fargo vSafe
Accounts | Bill Pay | Transfers | Brokerage | Account Services | Messages &
Alerts | Products & Offers

Date v

Description

Deposits /
Additions

LUISAAGUILERA
01/29/10 UTAH VALLEY UNIV
, PAYROLL 100125 10004379
LUISAAGUILERA
01/19/10 INTEREST PAYMENT

$288.08

$0.04

01/15/10 UTAH VALLEY UNIVUVU
PMT 1 001141 10004379 Luis
A. Aguilera

$1,330.00

01/12/10 UTAH VALLEY UNIVUVU
PMT 1 001111 10004379 Luis
A. Aguilera

$2,708.75

12/31/09 UTAH VALLEY UNIV
PAYROLL 091221 10004379
LUISAAGUILERA

$153.86

12/15/09 UTAH VALLEY UNIV
PAYROLL 091208 10004379
LUISAAGUILERA

$124.26

11/30/09 UTAH VALLEY UNIV
PAYROLL 091120 10004379
LUISAAGUILERA

$146.81

11/16/09 DEPOSIT MADE IN A
BRANCH/STORE #198038794
View Details

$50.31

11/13/09 UTAH VALLEY UNIV
PAYROLL 091109 10004379
LUISAAGUILERA

$163.14

10/30/09 UTAH VALLEY UNIV
PAYROLL 091021 10004379
LUISAAGUILERA

$177.86

10/16/09 INTEREST PAYMENT

$0.02

Withdrawals /
Subtractions

Set Default View
Set Default View
Date?
_
i_
_
_
_
_
_
_
_
_
._
_
._

Description
L
_
_

__

.

,

;

__

""" .

;

pending transactions meet your criteria above.

I

Posted Transactions

!

i
:

„_

Withdrawals / '
Subtractions ,

Pending Transactions

I
( No

Deposits /
Additions

07/23/10 BILL PAY FEE REVERSAL

^05/19/10 MONTHLY SERVICE FEE
1

$6.95 I

j

$12.00 j

'

REVERSAL

|

,' 04/15/10 INTEREST PAYMENT

$0.05

03/25/10 OVERDRAFT XFER FROM
CREDIT CARD OR LINE
,03/24/10 OVERDRAFT XFER FROM
!
CREDIT CARD OR LINE

$770.00
'
!

03/15/10 INTEREST PAYMENT
.

j
'

$25.00,

$0.15
.

___—.

,
_

03/15/10'UTAHVALLEYUNIV
,
I
! PAYROLL 100304 10004379 |
!
LUISAAGUILERA
|

$141.07'

02/26/10 UTAH VALLEY UNIV
\
PAYROLL 10021910004379
;
LUISAAGUILERA

$235.92;
'

02/17/10 DEPOSIT #203782333
I

j
\
i

View

' Details

; 02/16/10 INTEREST PAYMENT
j 02/12/10
|
I
02/04/10

\
|
\

UTAH VALLEY UNIV
PAYROLL 10020910004379
LUISAAGUILERA
UTAH VALLEY UNIV
PAYROLL 100204 10004379

_

j
'

.—|

j
|
I
\
!
i

$50.00
'

I
$0.1?

j
'

$138.93
;

'
$288.08

'
'

PRO SE GUIDE
APPEAL PROCEDURES
Basic information about filing an appeal to the
Utah Supreme Court or the Utah Court of Appeals

The appellate courts' office hours are 8:00 a.m. to 5:00 p.m., Monday through Friday except on
official state and federal holidays.

Utah Supreme Court
Appellate Clerks' Office
450 South State, Fifth Floor
POBox 140210
Salt Lake City, Utah 84114-0210
11)578-3900

Utah Court of Appeals
Appellate Clerks' Office
450 South State, Fifth Floor
POBox 140230
Salt Lake City, Utah 84114-0230
(801)578-3900
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Representing Yourself
People who represent themselves m court without the assistance of an attorney are called "Pro Se' or "SelfRepiesented1 litigants Pro Se litigants are responsible for learning about and following the procedures that govern
the court process Think carefully before deciding to represent yourself because the process is very detailed and can
be confusing The appellate courts highly recommend that you obtain the assistance of an attorney
Should you forgo the assistance of an attorney, this guide is designed to give you basic information concerning the
papers that need to be filed m an appeal Although the appellate cleiks' staff can provide you with general
information concerning court rules and pioceduies, they are prohibited from wilting papers for you and from
participating directly or indirectly m any action Court staff cannot advise you about what the law is or how it
applies to your situation
The information in this guide does not pertain to appeals fiom juvenile court oideis in child welfare cases A pro se
guide for this type of appeal is available on the courts' website at
http://Mrww.utcourts.gov/courts/appell/ju venilewelfareproseguicie.pdf
Keep m mind that as a pro se litigant, you can only repiesent youiself The law prohibits you from representing
anothei peison, company, 01 enlity such as a club or association that includes othei individuals
You can access information regarding legal clinics, agencies, and oigamzations which provide some services to pio
se litigants by accessing the internet at http://www.utcourts.gov/howtQ/leHalcIiiiics/
Appealing a»Tfi5
If you do not like the final decision from the lowei or trial court, and you think the judge made a legal mistake, you
can file an appeal An appeal is the review of a final decision of a lowei court
An appellate court does not letry the case, take new evidence, or weigh the ci edibility of witnesses The appeal must
be based on the record created m the trial court Generally, the appealing party must demonstrate that the trial court
made a legal mistake If there was a mistake, it also has to have been important enough that it could have made a
difference to the outcome of the case
You should not file an appeal that is cleaily frivolous, or just to harass someone Appellate Rule 33 If the court
decides you have done so, it can older you to pay a fine or to pay the legal fees of the party you filed the appeal
against
^ 4 ^ ^ m ¥ t a l i Riile& (^Appellate Procedure, *
The Utah Rules of Appellate Pioceduie (also called Appellate Rules) govern the processing of appeals The
Appellate Rules specify the documents which aie lequired, deadlines foi filing documents, document format, etc
This pro-se guide informs you of the basic rules that you must follow to puisue the appeal, however, not all of the
details of the Appellate Rules are specifically refened to m this guide It is youi lesponsibility to familiaiize youiself
with the Appellate Rules and follow them as they apply to youi situation
The cunent Utah Rules of Appellate Pioceduie aie available on the courts' website at
http://wwv\.utcourts.gov/resources/iules/iiraT)/ The Appellate Rules aie also published m Utah Cowt Rules
Annotated, which is available at the law hbianes listed belov^ and at some public hbianes
Utah State Law Library
450 S State Street Rm W-13
Salt Lake City
801-238-7990
www utcourts gov/lawhbrary/

University of Utah
S.J. Qumnej Law Library
332 South 1400 East
*
University of Utah Campus
801-581-6438

Bngham Young University
How aid W. Huntei Law Library
BYU Campus Piovo
801-^22-3593
http //lawhb byu edu7

•Filing the Notice of Appeal

Appellate Rules3 & 4

'[lie appeal process begins with the filing of a Notice of Appeal. The person filing the Notice of Appeal is called
the Appellant. The person or entity against whom the appeal is taken is called the Appellee.
The Appellant must file the Notice of Appeal with the clerk of the trial court within 30 days after the date of entry
of the final judgement or order appealed from. (Please note that some appeals are due sooner than 30 days.
When an order is entered in a statutory forcible entry or unlawful detainer action, the notice of appeal must
be filed within 10 days after the date of entry.)
There are two appellate courts in the State of Utah: the Utah Supreme Court and the Utah Court of Appeals. Each
appellate court has its own unique jurisdiction. The Notice of Appeal should designate which court the matter is
being appealed to. The Utah Supreme Court has the right to transfer many of its cases to the Utah Court of Appeals
for decision.
If the Appellant seeks an extension of time to file the Notice of Appeal, the request must be filed in the trial court.
Only the trial court can extend the time to file the Notice of Appeal. Appellate Rule 4(e).
The following chart summarizes the jurisdiction of each appellate court:
»OTfeff6mwcIl:

reme&miffll
(Criminal & post-conviction:
1st degree felony & capital felony

Criminal & post-conviction:
2nd & 3rd degree felony; misdemeanor
Post-conviction - Prison conditions regardless of degree of
Criminal charges if not appealing conviction

•ivil; civil stalking; probate

Domestic Relations: divorce; annulment; child custody;
Jproperty division; support; visitation; adoption; paternity
Juvenile delinquency; child welfare

iPlease note:

£:

-Decisions from the justice court are appealed to the district court. Decisions from traffic court are appealed
to the justice court. Decisions from a small claims court are appealed to the district court.
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When the Notice of Appeal is filed, the Appellant must pay a filing fee of $225.00 and a cost bond of $300.00 to the
trial court. No filing fee or cost bond is required for criminal cases or juvenile delinquency cases.
If the Appellant is unable to pay the required fees, they can ask the trial court to waive the filing fee if they can show
they meet certain financial/income guidelines. The Appellant must submit an Affidavit and A-pplication for Waiver of
Court Fees to make the request. This form is available on the courts' website at
www.utcoiirts.gov/resoiirces/forms/.
Even if a waiver of the filing fee and cost bond is approved by the trial court, the Appellant will still have to pay
other costs associated with the appeal. For example, if the Appellant requests a transcript of the trial court
proceedings, they must pay the court reporter to prepare it. The appellate courts charge 250 per page for copies of
documents.

Filing

Appellate Rule 21

To file' a papei means to give it to the clerk s office to add to the case record on appeal You can file
papers with the court m peison or by mail You ma) also file by fax subject to the follow mg rules
•

A document being faxed must be 10 pages oi less and cannot be a document that requnes
payment of a filing fee
Aftei a party faxes a document, they must also file the ongmal document and any requned
copies with the court within 5 business days of sending the fax This can be accomplished by
hand deliver)/ or first-class mail If the original and any requned copies, are not received by
the appellate court within that time, the court can disregard the document
A fax filing is considered "leceived" when it is stamped Dy the clerk s office A document
can only be stamped during regular office hours (8 00 am to 5 00 p m , weekdays) A fax
received after 5 00 p m will not be stamped as leceived until the next business day
At the same time the party faxes the document to the court, they must also serve the other
party(ies) either by hand-dehveiy, fiist-class mail or fax The fax to the court must include
a certificate of service and indicate that the document was originally filed with the court by
fax

•

The time for filing a response to a document filed by fax runs from the date the document
was faxed to the court

•

If a party faxes a document to the court, the party assumes the risk for any problems that
may occur, such as the court's phone system being out of order, the court's fax machine
running out of paper or being out of order The party filing the document may want to
contact the court to make sure the fax was received safely

Appellate Clerks' Office Fax Number* 801-578-3999
*Please note that the diop-box outside the Matheson Courthouse services the district court only and
is not utilized by the appellate courts
^Servicer"

AppdlTateTlT5lei2"i:

When a party files a legal document in the court, they must always dehvei a copy of the document to the
peison or entity on the opposing side of the case This is known as "service " If the opposing side has an
attorney, the attorney must be served If the othet side does not have an attorney, service of the document is
made to the party's last known address If the case involves a misdemeanoi, service i e made on the city or
county attorney If the case anses fiom a felony, service is made on the attorney geneial (Attorney General
Appeals Di\ iswn 160 East W0 South PO BOX 140SM Salt Lake Cir> UT 84114 0854) The party filing the document

may serve the othei party by mail, hand-deliver), oi fax (please lefei to fax policy)
A ceitillcate oi senice must be attached to all documents filed with the court The certificate of service tells
the court when and hov service was made on the other side the names of those who were served and the
addresses where thev were served Tiie court will not act on anA document unless a certificate of senice
is attached to it A sample certificate of sen ice is piovided m the back of this guide m the appendix

Required Filings and Due Dales
After the Notice of Appeal, filing fee and cost bond are filed in the trial court, the trial court will certify a
copy of the Notice of Appeal to the designated appellate court. Upon receipt of the Notice of Appeal, the
Appellate Clerks' Office will send a notice to the Appellant advising Appellant of the appellate case number
and the filing deadlines for the documents that are required to be filed. The Appellee(s) will receive a copy
of the notice.
The Appellant is required to file a notice regarding transcripts and a docketing statement:

A transcript is a word-for-word typing of everything that was said "on the record" during a hearing or the
trial held in the trial court. The Appellant must either request the transcript to be prepared or state that the
transcript isn't needed within 10 days of filing the Notice of Appeal. If no transcript will be requested, the
Appellant must file a certificate with the Appellate Court. If a transcript is to be requested, this request shall
be ordered online by going to the court's web site www.utcourts.gov and selecting "Of Interest to the Legal
Community" and "Request a Transcript". The Appellant must also file a courtesy copy with the Appellee(s).
The Appellant will have to pay a certified court transcriber the estimated cost of the transcript if the
transcript is requested.
Please note: The Appellant does not have to have a transcript for the appeal. However, if the Appellant
intends to show that a finding or conclusion of the trial court is contrary to the evidence, then the Appellant
will need to provide a transcript in order to allow the court to consider the appeal.

A docketing statement includes a summary of the facts and a brief description of the legal errors the
Appellant thinks the trial court made. The Appellant must file a docketing statement (original and two
copies) with the appellate court within 21 days from the filing of the Notice of Appeal. The Appellant must
also serve a copy of the docketing statement on the Appellee(s). Failure to file the docketing statement may
result in dismissal of the appeal. Appellate Rule 3(a).
Please note: Forms for the transcript request, notice that transcript is not required, and the docketing
statement are located in the appendix at the end of this guide.

Progress of Appeal after Docketing Statement Is Filed

The docketing statement helps the appellate court determine if it has jurisdiction and if there are
legitimate, appealable issues. If the court determines it has jurisdiction, and that there are appealable
issues, then the case will proceed to the next step which is referred to as "briefing" .
If the Court of Appeals is considering dismissing or denying the appeal because it appears it does
not have jurisdiction or because there is no real issue, then the court will issue its own Motion for
Summary Disposition. The court will give the parties a chance to file a memorandum often
pages or less explaining why the court should, or should not, dismiss or deny t h e appeal. The court
will tell the parties when the memorandum is due and how many copies must b e filed with the
court. Appellate Rule 10(b).
The court will review the memorandums. If the court detemimes that it does not have jurisdiction or that the
appeal is without merit, it will issue a written decision dismissing the case. If the court determines it has
jurisdiction and that there is an appealable issue, then the case will proceed to briefing. The questions and
answers below explain the briefing process:
\.
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.Briefing Process. Appellate;Rules:24,26 &27 ,' *\

- - ''

What are briefs?

Briefs are the written arguments of parties stating the reasons why the
appellate court should rule in their favor.

When is the Appellant's
brief due?

The appellate court will send a written notice giving the Appellant
4-0 days from the date of notice to file their brief.

What other briefs are
due?

-The Appellee's brief is due 30 days after service of
Appellant's brief.
-The Appellant may file a reply brief which is due 30 days after
service of Appellee' s brief.

How many copies of the
brief are to be filed?

Supreme Court: One brief with original signature and 9 copies.
OR

[Briefs are considered filed
pn the date of the postmark
if iirstrclass mail is used.)J
What is considered
proper service.

-"'<-"

/\
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Court of Appeals: One brief with original signature and 7 copies.
Two copies of the brief must be served on the other party. The briefs
must include a certificate of sendee showing that copies were handdelivered or mailed on the opposing attorney or opposing party (if not
represented by counsel).

Parties can agree to extend the deadline to file briefs. This agreement is called a "stipulation," and must be
riled with the appellate court. A stipulation cannot extend the time by more than 30 days and will only be
allowed if it is filed before the deadline expires. Appellate Rule 26(a). A party may also file a motion with
the court to extend the deadline even if there is no stipulation. Appellate Rule 22(b).
[Samples of briefs are available at the law libraries as listed on page 2 of this guide. These briefs can be used
las examples of how briefs should be prepared. The parties need to keep in mind that the arguments in a brief
are specific to that appeal, and may not apply to their situation.

Extension of Time
A parly may ask the court for more time to meet a deadline by filing a Motion for Extension of Time. The
Motion for Extension of Time is subject to the following requirements:
-The motion must be filed before the deadline. Appellate Utile 22(b)(3).
-The motion must include: Appellate Rule 22(b)(4)
-• a good reason for extending the deadline
-• whether extensions have been requested before, and if so, how many times and
how long those extensions were
—• when the deadline is
—> what the party would like the new deadline to be
Please note: The appellate courts do not favor requests to extend a deadline by more than 30 days.

After the briefs are filed, the appellate court will set the case on the next available calendar for
consideration and decision. The court may or may not schedule oral arguments. The appellate
court will issue a written decision at a later date.
Please note: The Appellate Clerks' Office cannot determine when a decision will be issued.

If one of the parties is unhappy with the decision of the appellate court, they can ask the court to reconsider
its decision by filing a Petition for Rehearing. The petition must be filed with the clerk within 14 days after
the court's decision is entered. You should be aware, however, that most petitions for rehearing are not
granted.
The Petition for Rehearing shall include the points of law or fact the party thinks the court has overlooked or
misunderstood. A petition for rehearing must be made in good faith, not for delay.
Appellate Rule 27 governs the form of the petition, and Appellate Rule 35(b) governs the number of copies
to be served and filed.
The court will not accept the Petition for Rehearing if it is not filed by the deadline. The court will not
accept more than one rehearing petition. Appellate Rule 35(d).
Please note: The Supreme Court will not accept a petition for rehearing based upon motions for summary
disposition which have been granted or denied or for motions to remand for findings under Rule 23B when
granted or denied.
df"'- "V TV-* " ''- r ,*
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Remittitur

% : ,<

To "remit" a case means that the appellate court is returning the record to the trial court and is giving up
jurisdiction. As a general rule, the Supreme Court issues the remittitur 15 days after the opinion is filed.
The Court of Appeals issues the remittitur 60 days after the opinion or decision is filed.

Other Avenues of Appeal
The Supreme Court is the court of last resort m Utah If the Supreme Court issues an opinion and a party is
not happy with it the party may file a petition for reheaimg If the petition for rehearing is denied, theie are
no more appeals available in the State of Utah
If the Court of Appeals issues an opinion or decision and a party is not happy with it, the party may file a
petition for reheaimg If the petition for leheanng is denied, the party may file a Petition foi Writ of
Certiorari m the Utah Supreme Court The filing of a petition foi rehearing m the Court of Appeals is not
requiied befoie the filing of a Petition foi Writ of Certiorari The paity may file the Petition for Writ of
Certiorari dnectly after the opinion/decision is entered m the Court of Appeals
The Petition foi Writ of Certiorari is due to be filed in the Supreme Court withm 30 da/s of the final decision
of the Court of Appeals See Appellate Rules 48, 49, 50, and 51 foi specific details A request for an
extension of time is permitted A pro se guide foi a Petition foi Writ of Certioian is available on the courts
website at http //www utcourts gov/courts/sup/forms/PROSE-WC pdf

Notice of Appeal

Due 30 days aftei final older of District Court
(Some appeals are due earhei than 30 days)

Transcript Request

Due 10 days after filing of Notice of Appeal

Docketing Statement

Due 21 days after filing of Notice of Appeal

Record/Record Index

Prepared by District Court

Appellant's Brief

Due 40 days after District Court's filing of
record/recoid index

Appellee's Brief

Due 30 days aftei filing of appellant's brief

Appellant's Reply Brief

Optional, due 30 days after filing of appellee's brief

Placed on Court's Calendar

Court will notify parties if it schedules oral argument

Under Advisement

Court is piepanng its decision

Opinion/Decision Filed

Court issues written opinion or decision

Petition for Rehearing

Optional, due 14 days aftei opinion is issued

Remittitui
As a general rule, issues 15 days after opinion filed m
Supieme Court and 60 days aftei opinion is filed in Court of Appeals

Appendix of bonus
Notice of Appeal

10

Request for Transcript

12

Certificate that Transcript is Not Required

13

Motion for Extension of Time

15

Docketing Statement

17

Checklist for Briefs

19

Porm 8.

Checklist for Briefs - Rules 24. 26. and 27

Deadlines for Filing
1
Appellant's brief is due 40 days from notice by clerk
2.
Appellee's brief is due 30 days from appellant's brief
3.
Appellant's reply brief is due 30 days from appellee's brief
Service
1.
Upon counsel for all parties to the appeal.
2
Upon all pro-se parties to the appeal.
3.
In criminal appeals arising from a felony charge, upon the Attorney General
4.
In criminal appeals arising from a misdemeanoi charge, upon the prosecuting attorney.
5.
Original signature required on proof of service.
Number of Copies
1.
Supreme Court. One with original signature and 9 copies.
2.
Court of Appeals One with original signature and 7 copies.
3.
Two copies served on counsel for each party.
4.
One copy of pro-se parties.
Length of Brief
1.
Appellant and Appellee: Up to 50 pages, excluding addendum.
2.
Appellant's Reply. Up to 25 pages, excluding addendum.
3.
Petition for Rehearing: 15 pages, excluding addendum.
Size and Binding
1.
Size: 8 l/2" x 11".
2.
Binding: Compact or Velio binding required; coiled plastic or spiral binding not acceptable.
Printing Requirements
1.
Margins must be at least one inch on top, bottom and sides of each page.
2.
Proportionally spaced typeface must be 13-point or larger for both text and footnotes. A monospaced
typeface may not contain more than ten characters per inch for both text and footnotes.
3.
Print on both sides of the page.
4.
Double spaced; 1 14 line spacing is not acceptable.
Cover Requirements
1.
Heavy weight paper
2.
Color:
Appellant or Petitioner
Appellee or Respondent
Reply
Petition for Rehearing
Response to Pet'n for Rehearing
3

Blue
Red
Gray
Tan
White

Caption of the Case
a full title of the case as it appeared m the trial court,
b designation of the parties as they appeared m the tnal court (e.g.,
"plaintiff/defendant"),
c designation of the parties as the) appear m the appellate court (e.g.. "appellant/appellee")

A.
5.
6.
7.
8.
9.

Man!,' of iht appellate court ("In the Ulan Supreme Court") ("'ir. (lie i iuu: l .our; of Appeals" j.
Appellate court docket number.
Title of the document (e.g., "Brief of the Appellant", "Brief of the Appellee").
Nature of the proceeding (e.g., "appeal").
Name of the trial court and name of the judge (e.g., "Appeal from the Third District Court, Salt Lake
County, Judge Smith").
For pro se briefs: The person filing the brief should have their name and address on the lower right of
the brief. Opposing counsel or pro se party should be on the lower left.

Content Requirements - In the Order Stated
1.
List of all parties unless the caption on the cover shows all parties.
2.
Table of contents with page references.
3.
Table of authorities with page references:
a. cases listed alphabetically with parallel citations;
b. rules;
c. statutes;
d. other authorities.
4.
Statement showing jurisdiction of the appellate court.
5.
Statement of the issues. For each issue state the standard of review and supporting authority.
(Optional with appellee if there is no disagreement with appellant's statement.)
6.
Determinative constitutional provisions, statutes, ordinances, and rules set forth verbatim or by
citation alone if they are set forth verbatim in the addendum.
7.
Statement of the case (Optional with appellee if there is no disagi-eement with appellant's statement):
a. nature of the case;
b. course of proceedings;
c. disposition at trial court or agency.
8.
Relevant facts with citation to the record.
9.
Summary of the argument.
10.
Detail of the argument.
11.
Conclusion containing a statement of the relief sought.
12.
Original signature of counsel of record or pro- party appearing without counsel on one copy of brief;
reproduced signature on other copies.
Addendum
1.
Attach at end of brief or file separately.
2.
Not counted against total page number.
3.
Contents:
a. Reproduction of opinion, memorandum decision, findings of fact, conclusions of law,
orders, jury instructions;
b. Reproductions of parts of the record of central importance such as contracts or other
documents;
c. Reproductions of determinative constitutional provisions, statutes, or rules.

